
SUTA DUMPING
By: Ronald A. Sollish, Esq.

I. SUTA

A. SUTA (State Unemployment Tax Act).

B. SUTA is administered by the Unemployment Insurance Agency which

is an arm of the State Department of Labor and Economic Growth.

C. SUTA authorizes the collection of unemployment insurance payroll

tax.

II. SUTA DUMPING

A. SUTA Dumping occurs when an employer manipulates the

Unemployment Insurance Tax Rate to achieve a lower rate.

B. Generally, SUTA Dumping may occur when a business transfers

payroll from an existing company to another entity to avoid

Unemployment Insurance Tax.

C. Transactions which may be scrutinized:

1. Professional Employer Organization

2. Captive Leasing Companies

3. Business Reorganizations

4. Payroll Organizations

5. Business Sales

III. PAYROLL TAX

A. The Unemployment Payroll Tax is collected from employers.



B. In Michigan, the Unemployment Payroll Tax has a base of $9,000.00

paid to each employee.

C. Generally, new employers are assigned an introductory rate of 2.7%.

D. Employers are experience rated based upon either a benefit ratio or a

reserve ratio related to their layoff experience.

E. SUTA Dumping occurs when an employer attempts to avoid its

experience rating.

IV. TYPES OF SUTA DUMPING

A. Vertical Dumping – Employer establishes a new entity with a new

employer rate of 2.7% and transfers payroll to the entity.

B. Horizontal Dumping – Employer transfers employees to a subsidiary

with a lower tax rate.

C. Transfer Dumping – Employer transfers payroll to another employer

with a lower unemployment tax rate.

V. FEDERAL LEGISLATION

A. On August 9, 2004, Congress adopted the SUTA Dumping Prevention

Act of 2004.  A copy is attached to this outline (the “Federal Act”).  The

Federal Act provides that a State must provide:

1. That if an employer transfers its business to another employer,

and both employers are (at the time of transfer) under

substantially common ownership, management, or control, then

the unemployment experience attributable to the transferred

business shall also be transferred to (and combined with the

unemployment experience attributable to) the employer to

whom such business is so transferred.



2. That unemployment experience shall not, by virtue of the

transfer of a business, be transferred to the person acquiring

such business if such person is not otherwise an employer at

the time of such acquisition, and the State agency finds that

such person acquired the business solely or primarily for the

purpose of obtaining a lower rate of contributions.

3. That unemployment experience shall (or shall not) be

transferred in accordance with such regulations as the

Secretary of Labor may prescribe to ensure that higher rates of

contribution are not avoided through the transfer or acquisition

of businesses.

4. That meaningful civil and criminal penalties are imposed with

respect to persons that knowingly violate or attempt to violate

those provisions of State law or persons that knowingly advise

another person to violate those provisions of State law.

VI. STATE AMENDMENTS TO THE MICHIGAN EMPLOYMENT SECURITY

ACT

A. Effective July 1, 2005, the Michigan legislature amended the Michigan

Employment Security Act.  A copy is attached to this outline (the

“Michigan Act”).

1. The Michigan Act provides that a person shall not do either of

the following:

a. Transfer the person’s trade or business or a portion of

the trade or business to another employer for the sole or

primary purpose of reducing the contribution rate or

reimbursement payments in lieu of contributions required

under this Act.



b. Acquire a trade or business or a part of a trade or

business for the sole or primary purpose of obtaining a

lower contribution rate than would otherwise apply under

the Act.

c. The Michigan Act provides for both civil and criminal

penalties for violations of the Act.

d. Civil and criminal penalties may be assed against a

person who knowingly advises another person so as to

cause a violation of the Act.  “Knowingly” means having

actual knowledge of, or acting with deliberate ignorance

or reckless disregard for, the prohibition involved.

VII. VOLUNTARY COMPLIANCE

A. The Michigan Unemployment Insurance Agency has established a

process whereby an employer may voluntarily submit to the

Unemployment Insurance Agency their situation for audit in the event

the employer believes their past actions are questionable.

B. Voluntary participation in the program will be considered and may

result in the reduction of interest and/or penalties in the event of a

violation.

C. The Unemployment Insurance Agency has created an application for

the SUTA Dumping Program, which is attached to this outline.

VIII. ENFORCEMENT

A. Michigan has commenced the process of aggressive enforcement

against employers who try to avoid their unemployment taxes.



B. Recent reports indicate that tax avoidance practices related to SUTA

Dumping are costing Michigan’s Unemployment Trust Fund between

$62,000,000 and $95,000,000 annually.

C. Michigan’s Unemployment Insurance Agency has established a

special unit in its tax office specifically to investigate SUTA Dumping.

D. Michigan has received one of the largest grants offered by the U.S.

Department of Labor to help the State to detect and prevent SUTA

Dumping.  Michigan will be receiving approximately $112,000 to train

staff and implement systems to detect SUTA Dumping.

E. The Grant will be used by the Unemployment Insurance Agency to

integrate Department of Labor newly developed software which will

enable it to identify employers who may be engaged in SUTA

Dumping.

F. The new software detects employers who are implementing tax plans

to avoid paying unemployment tax.

IX. NEGATIVE IMPACT OF SUTA DUMPING

A. SUTA Dumping allows employers with poor experience rated

organizations to take advantage of employers with a better experience

rating.

B. SUTA Dumping allows employers who participate in dumping

practices to obtain a competitive advantage over those employers who

adhere to the law.

C. SUTA Dumping reduces funds available in the Unemployment

Insurance Trust Fund and may increase the Unemployment Tax Rate

for all employers.



D. SUTA Dumping has already impacted the Unemployment Insurance

Trust Fund by preventing an across the board cut in Unemployment

Insurance Taxes based on under-funding.

E. SUTA Dumping reduces funds available to pay unemployment

benefits.

F. SUTA Dumping allows perpetrators to burden other employers with

their experience rating.

X. CURRENT ENFORCEMENT ACTIVITIES

A. Aramark Services Management of Michigan, Inc. (“Aramark”).

1. In February 2005, the State of Michigan recovered $2.4 Million

dollars in unpaid unemployment insurance tax from Aramark.

2. Aramark notified the Unemployment Insurance Agency of a

restructuring whereby eight separate businesses transferred all

of their employees to a single organization as a part of a

corporate restructuring.  Accordingly, the eight companies had

moved their payrolls to one organization.  The reorganization

was done without transferring assets between the companies.

3. It appears that Aramark may have participated in the voluntary

program established by the Unemployment Insurance Agency

in that the Agency did not asses penalties or interest.

4. Aramark agreed to pay $2.4 Million dollars to cover the unpaid

back unemployment taxes.

5. It is imperative that retained professionals evaluate business

reorganizations to ensure that there is a proper transfer of

experience ratings.



6. In many situations the employer along with their retained

professional should coordinate their efforts during certain

reorganizations with the Unemployment Insurance Agency to

ensure proper transfer.  At present systems, procedures, and

documentation is being developed to better assist in this

process.  Attached to this outline is a status questionnaire for

employee leasing companies which deals with such issues as

captive leasing arrangements and common paymaster

arrangements.

B. Simplified Employment Services.

The Michigan Unemployment Insurance Trust Fund estimates that it

has lost nearly $10 Million dollars due to the bankruptcy of Simplified

Employment Services (“SES”).  In 2004 and 2005 the two chief

executives of SES pled guilty to conspiring to defraud the United

States by underreporting and underpaying federal employment taxes

to the IRS, committing bank fraud and committing theft or

embezzlement from an employee benefit plan.  The Michigan

Unemployment Insurance Agency has investigated SES for the

underpayment of state employment taxes.  The Unemployment

Insurance Agency estimates that $1.6 Million dollars worth of unpaid

employment taxes were lost as a result of the practices of SES.

C. Recent Enforcement Actions.

1. In August of 2005, the Unemployment Insurance Agency

collected $55,500 in unpaid taxes from three employers

engaged in SUTA Dumping.

a. In the first case a landscaping firm paid approximately

$10,000 in unpaid taxes based upon its practice of



shifting employees between two separate unemployment

insurance accounts.

b. In the second situation a computer technology firm was

purchased and transferred its payroll to a new employer

tax account and utilized the new lower unemployment

tax rate.  In this situation the technology firm paid

$28,500 in unemployment taxes, penalties and interest.

c. In the third situation an agricultural business paid

$17,000 in unpaid unemployment taxes, penalties and

interest when it established a new account and

transferred its payroll to the lower rated account.

XI. MANAGING AN AUDIT

A. It is inevitable that as a retained professional you will be asked to

participate in the audit of client records with respect to investigations

undertaken by the Unemployment Insurance Agency.  In order to

manage the situation in a productive fashion, the following procedures

should be followed:

1. Undertake and respond to audit requests in an expeditious and

serious fashion.

2. Interface with Unemployment Insurance Agency Auditors and

Investigators in a deferential fashion.

3. Involve all essential individuals in responding to the audit

request including necessary client representatives and legal

counsel.

4. Collect and evaluate all documents and records to be

produced.  It is imperative that the retained professional

understands whether or not the records establish, create or



imply that there is a problem before the records are made

available.

5. Consider alternative explanations for rate changes or

modifications and business reasons for reorganizations and/or

payroll transfers.

6. Be careful as to statements made to auditors and investigators

as to the retained professional’s participation in and/or

recommendations relative to a reorganization or business

practice.  Remember, the statute imposes liability for those who

knowingly advise another person so as to cause a violation of

the act.

7. Audits should take place at a location other than the client’s

place of business.

8. If possible, the client should not be present during the audit

process.

9. The retained professional should sit with the auditor while the

audit is taking place.  It is not necessary to answer each and

every question posed by the auditor.  It is a better practice to

establish a situation whereby you can follow up and make

inquiry of the client after the initial audit inspection.  In this way

thoughtful and complete answers may be provided.

10. Maintain duplicate copies of everything delivered to the auditor.

Many commercial copying companies will allow you to bate

stamp and number each document produced.

11. It is imperative that a retained professional educate their client

as to the ramifications of the audit.  The client should

understand what is at stake at the outset of the investigation


