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Dear Tax Symposium Participants:

Welcome to our Fifteenth Annual Tax Symposium. It is hard for many of us to believe
that we at Maddin Hauser have sponsored 15 programs for our friends. Each year’s
Symposium requires a significant commitment by the Firm to prepare the program,
invitations and materials, but it is truly a “labor of love.”

This year's program contains a number of new topics which reflect our changing
world. “Structuring Your Estate in the Wake of Bankruptcy Reform” and “Creative Ideas with
Problem Properties” reflect the reality of today’s economy. “The Boomer’s Dilemma: Social
Security at 62, 66, or 70" reflects the aging of our population. On the other hand, we have
included topics which have been visited in the past but are updated to 2006. For example, “I
Love Insurance Trusts — The Use of Irrevocable Life Insurance Trusts (ILIT)” provides a fresh
look at the use of irrevocable living insurance trusts. “Estate Planning for Blended and
Nontraditional Families” looks at traditional estate planning concepts, but applies them to
nontraditional families and situations.

While our Annual Tax Symposium features many of the tax and corporate members of
the Firm, you should be aware that we are a “full service law firm.” Please visit our web site
at www.maddinhauser.com to find out more about Maddin Hauser. As always, we appreciate
your attendance at this program and welcome your comments and suggestions.

Very truly yours,

MADDIN, HAUSER, WARTELL,
ROTH & HELLER, P.C.

Circular 230 Disclaimer: Tax advice contained in this publication is not intended or written to be used, and may
not be used for the purpose of (i) avoiding tax-related penalties under the Internal Revenue Code or (i)
promoting, marketing or recommending to another party any tax-related matters addressed herein.

i, Mi 48034-1839  {248) 354-4030  fax (248) 354-1422  www.maddinhauser.com



STRUCTURING YOUR ESTATE IN THE
WAKE OF BANKRUPTCY REFORM

By: William E. Sigler, Esq.

l. INTRODUCTION

A. Bankruptcy Abuse Prevention and Consumer Protection Act of 2005
(“BAPCPA”).

1. Purpose. BAPCPA was largely pushed by the credit card
companies. Although it concentrates on consumer debt, it has
several provisions dealing with matters that affect estate

planning clients and their asset protection planning.
2. Effective Date.
a. BAPCPA was signed by the President on April 20, 2005.

b. Most provisions became effective 180 days thereafter on
October 17, 2005.

C. Certain provisions became effective upon enactment on
April 20, 2005.
3. Coverage.

a. BAPCPA only applies in bankruptcy. Thus, state law
exemptions as to homesteads and IRAs are unaffected
outside of the jurisdiction of the bankruptcy courts.

b. State law exemptions may have to be foregone to avail

oneself of bankruptcy protection.

C. Many changes which received media attention apply

only to consumer debt.



B.

Organization of Outline.

1.

2.

3.

4.

Why plan?
State law rules.
BAPCPA.

Impact on common estate planning strategies.

I. REASONS FOR PLANNING

A.

Reasons for estate planning.

1.

2.

Provide for family.

Save taxes.

Provide sound asset management for children.
Assure the continuity of family business.

Provide for retirement.

Reasons for asset protection planning.

1.

Litigious society. Our society is becoming increasingly litigious.
Lawsuits against lawyers, doctors, engineers, architects and
officers and directors of corporations and financial institutions
have become commonplace. Judgments in these cases can be
very large.

Economy. Uncertain economic times, differences in regional
economies, economic troubles experienced in industries that
were once stable and by companies that once dominated the
economy have all contributed to financial and creditor



problems.  These problems are frequently magnified by

increasing debt loads on families.

Asset protection. Because of the economic problems of the
mid-80s and the slump that began in 2000, clients and their
financial and legal advisors began focusing more on techniques
and arrangements designed to insulate the client’s assets from
unexpected financial reversals. The centerpiece of the
planning was frequently a family limited partnership or asset
protection trust. Plans were built around these devices in
hopes of allowing clients to have the full enjoyment of their
wealth, free from the claims of contingent, unknown,

unforeseeable and often overzealous creditors.

. STATE LAW RULES

A. Uniform Fraudulent Transfer Act (‘UFTA”").

1.

UFTA. The UFTA is a uniform act that has been adopted by
many states, including Michigan (MCL 566.31, et seq.). It
operates to set aside transfers of assets that are made with the

intent to defraud a creditor.

Transfer. A “transfer” is defined to mean every mode, direct or
indirect, absolute or conditional, voluntary or involuntary, of
disposing of or parting with an asset or an interest in an asset,
and includes payment of money, release, lease, and creation of

the lien or other encumbrances.

A transfer with the actual intent to defraud is void. A transfer
made by a debtor is fraudulent as to a creditor, whether the
creditor’'s claim arose within a reasonable time before or after
the transfer was made, if the debtor made the transfer with an



actual intent to hinder, delay, or defraud any creditor of the
debtor.

Actual intent to defraud. The actual intent to defraud could void
a conveyance even after the debtor is solvent after the transfer.
However, since actual intent is difficult to prove, courts
recognize circumstantial evidence or “badges of fraud” to prove

the “intent to delay, hinder or defraud” a creditor.

Badges of fraud. Examples of “badgés of fraud” include the

following:

a. Insolvency. Insolvency of the debtor at the time of or

immediately after the asset is transferred.

b. Secrecy. Undue secrecy surrounding the transfer, such
as the failure to record a deed or other document of

transfer.

C. Transfer of all property. Transfer of all of a debtor's
property.

d. Transfer to a closely related party. A transfer of property

to a transferee who is closely related to the debtor-

transferor.

e. Pending litigation. Pending or threatened litigation
against the debtor.

f. Deviation from normal formalities. Entering into a
transaction (e.g., gift, creation of trust, etc.) without

following the usual formalities.



g. Secret reservation of an interest. The debtor's secret
reservation of an interest or enjoyment from the

transferred property.

h. Continued enjoyment of property. Continued possession
and use of the property by the debtor-transferor after the

purported transfer.

i. A transfer shortly before or after debt incurred. Transfer
of assets by the debtor shortly before or after a

substantial debt was incurred.

Insolvency. Insolvency is the most crucial and often
determinative badge of fraud. A transfer will not usually be held
to be fraudulent is the debtor-transferor has retained sufficient
assets to satisfy the claims of creditors. A transfer without
adequate consideration, such as a gift, gives rise to a
presumption of fraud if the donor is insolvent at the time of the
transfer or is rendered insolvent as a result of the transfer.

Statute of Limitations. Various statutes of limitations may apply
to lawsuits alleging a fraudulent conveyance. In Michigan, the
six year statute of limitations on contracts may apply or the
statute of limitations on fraudulent concealment may apply.
The statute of limitations on fraudulent concealment is two
years after discovery of the claim. A one year statute of
limitations may apply to transfers made by a debtor which are
fraudulent as to a creditor whose claim arose before the
transfer was made if the transfer was made to an insider for an
antecedent debt, the debtor was insolvent at that time, and the
insider had reasonable cause to believe that the debtor was

insolvent.



Transfer fraudulent if debtor is insolvent. A transfer by a debtor
who is insolvent or who will be rendered insolvent by the
transfer is fraudulent as to preexisting creditors, unless the

transfer is made for fair consideration.

Insolvency. Generally, a debtor is insolvent if either of the

following conditions is met:

a. The sum of the debtor's debts is greater than all of the

debtor’s assets at a fair valuation; or

b. The debtor is generally not paying his or her debts as
they become due.

Liability for Spouses Debts

1.

Separate property. Absent an agreement to the contrary, a
spouse’s separate property is generally at risk for the debts and
obligations of the other spouse.

Tenancy by the entireties. A creditor can generally not reach
assets owned jointly by a husband and wife as a tenancy by the
entireties, unless it is a joint debt. This protection is not
available for federal tax liens. U.S. v. Craft, 122 S. Ct. 1414
(April 17, 2002).

Other property which is exempt from creditor claims under Michigan
Law is listed on Exhibit “A.”



IV. FEDERAL RULES: THE BANKRUPTCY ABUSE PREVENTION AND

CONSUMER PROTECTION ACT OF 2005

A. Exemptions.

1.

Section 522 of the Bankruptcy Act was substantially amended
to create additional exemptions for “retirement funds” and to
limited state law homestead exemptions. However, it left open
the ability of a debtor to choose between state law exemptions

and federal exemptions in bankruptcy.

Section 522(b)(3)(A) of the Bankruptcy Act was specifically
made subject to Sections 522(0) and (p), dealing with
homesteads, to make it clear that the state law exemptions are
subject to the homestead caps.

B. Domicile Requirements.

1.

Under prior law, the exemptions that could be claimed by a
debtor were determined by the place of the debtor's domicile
for 180 days preceding the date of filing for bankruptcy or for a
“longer portion of such 180 day period than in any other place.”

This rule has been changed by BAPCPA to prevent a debtor
from moving to a jurisdiction with more liberal state exemptions
(e.g., Texas or Florida) and then filing bankruptcy within a

relatively short time thereafter.

730 days has been substituted for 180 days, but "if the debtor's
domicile has not been located in a single state for the 730 day
period, then the place in which the debtor's domicile is located
for 180 days immediately preceding the 730 day period or for a
longer portion of such 180 day period than any other".






