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| can't give you a sure-fire formula for
success, but | can give you a formula for
failure: try to please everybody all the
time."
-Herbert Bayard Swope

TRANSFER TAX RULING:

A WIN FOR TAXPAYERS
BY:LINDSAY M. ADAMS

Attention Michigan builders! The Michi-
gan Court of Appeals recently issued an
important decision impacting the tax con-
sequences of selling newly constructed
buildings and homes. In reversing a tax
tribunal ruling, the court has given build-
ers an opportunity to pay less in real es-
tate transfer taxes.

Under the State Real Estate Transfer
Tax Act (SRETTA), MCL § 207.521, et
seq., builders have been obligated to pay
a transfer tax based on the value of the
unimproved lot plus the value of any im-
provements constructed.

In June 2006, the timing of this assess-
ment was called into question in Lake
Forest Partners 2, Inc. v. Department of
Treasury. In that case, the parties used
a single purchase agreement to set forth
the terms of sale of an unimproved Iot,
as well as the terms of agreement to con-
struct a new home on the lot. The pur-
chase agreement separately stated the
purchase price for the lot and the cost of
construction.

The issue before the court was whether
the transfer tax should be assessed upon
execution of the purchase agreement or
upon later execution of the deed. This
distinction is critical. If an assessment is
made at the
time the pur-
chase agree-
ment is exe-
cuted, only the §
value of the (4
unimproved ot
is considered. |
In contrast, an
assessment
made at the time of deed execution will
take into account the value of the lot plus
the value of the newly constructed home,
thereby substantially increasing the
transfer tax burden on the builder.

Noting that SRETTA directs the tax to be
calculated on the value of the property

See TAX Page 3

MICHIGAN CASE PRESERVES

BROKER’S COMMISSION
BY:STEVEN D. SALLEN

In a recent case decided by the Michi-
gan Court of Appeals, a broker’'s com-
mission was preserved by a clause in
a lease which provided that the land-
lord would pay a commission of six
percent in the event of a future sale to
the tenant.

In Real Es- After Real Estate
tate One v. One v. Heller,
Heller,  the brokers may be
broker listed  antitled to en-
the ~owners’  ¢4rce promises

home for t
sale or lease. Oopaya

Real Estate COmMmMmission as
One pro- third-party
cured a ten-  beneficiaries.

ant and a

lease was entered into in 1997. A
commission was paid for the lease
transaction.  The lease included the
following clause:

“Landlord agrees to pay Broker a
commission of ___ for lease. Fur-
ther, in the event this property is
offered for sale, Tenant(s) has first
right of refusal to purchase it at a
price to be determined at that time
and the Landlord/Seller will pay a
commission of six percent.”

In the Spring of 1999, the owner was
contacted by the tenant and a tele-
phone conversation led to the parties
entering into an agreement to sell the
home on land contract. In 2001, the
tenant/buyer fulfilled the terms of the
land contract and took title to the prop-
erty. However, no commission was
paid to the broker. No other agree-
ment between the broker and the
owner existed.

In 2005, Real Estate One filed suit
against the owner for its six percent
commission. The trial court entered a
judgment against the broker, and the
broker appealed the case to the Michi-
gan Court of Appeals. In reversing the
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U.S. SUPREME COURT “PAVES” WAY TO FILL

WETLANDS FOR DEVELOPMENT

BY: GEORGE A. CONTIS

The Clean Water Act of 1972 (“CWA”)
was enacted to rid the country’s water-
ways of pollutants and to impose signifi-
cant restrictions on landowners seeking
to develop properties containing wet-
lands. Enforcement of the CWA is dele-
gated to the U.S. Army Corps of Engi-
neers (“Corps”). Previously, the Corps
took an expansive approach in interpret-
ing the scope of the CWA, however, a
recent United States Supreme Court
opinion’ has disagreed with the approach
of the Corps and restricted the CWA'’s
applicability. This ruling means that the
restrictions of the CWA will not apply
unless the land satisfies the new defini-
tion of “waters of the United States”
adopted by the Supreme Court.

In Michigan, developers have to first
wade through the permitting process of
the Michigan Department of Environ-
mental Quality (“MDEQ”) to fill wetlands
as part of a development. Once MDEQ
issues a permit, a developer may still be
subjected to having the federal govern-
ment assert jurisdiction under the CWA
and pre-empt the permit issued by the
MDEQ”.

It is unlawful to discharge any pollutants
into navigable waters or into tributaries
adjacent to navigable waters of the
United States. If the Corps asserts that a
potential development would result in the

waterways, the
developer is
prohibited from

face millions of
dollars in fines
and even
prison time should it disregard an edict of
the Corps.

Historically, the Corps has taken a very
expansive approach in enforcing the
CWA and the definition of “waters of the
United States.” Not only did the Corps
apply the CWA to traditionally navigable
waters, tributaries of such waters, and
adjacent wetlands (water that

discharge  of
pollution into *«_ the Court opined that
the  country’s

only those wetlands that
have a continuous
surface connection to

developing its bodies of water of the
property.  De- United States and in
velopers can

their own right are adja-
cent to such waters are
covered by the CWA.”

neighbored waters of the United States,
even if totally physically separated from
such waters), the Corps extended the
coverage of the CWA by liberally inter-
preting the definition of “waters of the
United States.” This phrase was inter-
preted to include any land over which
rainwater or drain-
age passes and
leaves a visible
mark. Given such
an expansive inter-

pretation of the

definition of navi- opposition to the develop-
gatable  waters, ment and fill-in of
many  property “wetlands” that seemed to

owners were de-
nied the opportu-

nity to develop . o
their  properties, United States.
even in circum-

stances where a parcel of property which
contained wetlands was physically sepa-
rated by miles from the nearest navigable
waterway.

Earlier this year, the U.S. Supreme Court
issued an opinion in a consolidated case
involving two Michigan developers who
challenged the Corps’ interpretation of
the applicability of the CWA. In Rapanos
v. United States, the developer desired to
build a shopping center and backfilled
wetlands (in violation of a cease and de-
sist order issued by the Corps). Even
though Mr. Rapanos’ property
was more than 20 miles away
from the nearest navigable wa-
terway, the Corps determined
that he violated the CWA. Spe-
cifically, the Corps found that
there was a hydrological con-
nection between the wetlands
that Mr. Rapanos filled and the
navigable waters of the United
States since the wetlands were
near man-made drainage
ditches that eventually drained into the
waters of the United States. In Carabell v.
United States Army Corps of Engineers,
et al., the developer wanted to build a
residential condominium project about
one mile from Lake St. Clair and received
a permit from the MDEQ. However, the
Corps asserted that the development
could not proceed because filling in the
wetlands would violate the CWA.

“...the Court’s deci-
sion...opens the door for
developers who originally
faced considerable federal

have little or no connec-
tion to the waters of the

In a plurality opinion®, the U.S. Supreme
Court determined that the Corps’ interpre-
tation of a “wetland” and “waters of the
United States” within the context of the
CWA was too broad. The Court held that
“the waters of the United States” include
only those relatively per-
manent, standing or con-
tinuously flowing bodies
of water forming geo-
graphic features that are
ordinarily described as
streams oceans, rivers,
and lakes, and that it
does not extend to inter-
mittent or ephemeral
flows of water. In the
case of wetlands, the
Court opined that only
those wetlands that have
a continuous surface connection to bod-
ies of water of the United States and in
their own right are adjacent to such wa-
ters are covered by the CWA?. The result
of this opinion was to undo years of ex-
pansive interpretation and enforcement
by the Corps.

While every situation must be analyzed
on its specific facts, the Court’'s decision
on the applicability of the CWA opens the
door for developers who originally faced
considerable federal opposition to the
development and fill-in of “wetlands” that
seemed to have little or no connection to
the waters of the United States.

" Rapanos v. United States; Carabell v. United
States Army Corps of Engineers, et al: 126 S. Ct.
2208, 74 USLW 4365 (2006)

2The Department of Natural Resources had
jurisdiction during the Rapanos case, but jurisdic-
tion was eventually transferred to the MDEQ,
which dealt with the state permitting in Carabell.

3 Justice Scalia announced the judgment of the
Court and three other Justices joined in the opin-
ion. Two Justices issued concurring opinions and
three Justices dissented.

“Since the 6th Circuit Court of Appeals applied
the wrong standard to determine whether these
wetlands were covered by the CWA, the Supreme
Court remanded both cases for further proceed-
ings.
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“at the time of transfer,” the Lake Forest
Partners court ruled that the assessment
should be calculated when the purchase
agreement is executed. Although legal
titte does not pass to the buyer until a
deed is executed, a properly executed
purchase agreement gives the buyer an
equitable interest in the property, which
is a sufficient transfer of “any interest in
property” under SRETTA.

Going forward, what does this mean for
Michigan builders? At first glance, it ap-
pears to be cause for celebration. Under

this latest ruling, builders who use a sin-
gle purchase agreement for the sale of
new homes and buildings can avoid pay-
ing taxes on the finished product. Some
builders may also be eligible for a tax
refund on past transactions. However,
as the appeal process has not been ex-
hausted for Lake Forest Partners, it is
unclear whether the ruling will stand, and
whether it can be applied retroactively or
whether the Michigan Supreme Court
will tackle the issue. Pending appeal,
proceed with caution and contact your
Maddin Hauser attorney for more infor-
mation.

COMMISSION (Continued from Page 1)

decision of the ftrial court, the Court of
Appeals relied on Michigan’s third-party
beneficiary statute, MCL § 600.1405(1),
which states that “[a]ny person for whose
benefit a promise is made by way of con-
tract . . . has the same right to enforce
said promise that he would have had if
the said promise had been made directly
to him as the promisee.” (emphasis
added). The Court of Appeals reasoned
that by the plain language in the lease,
the owner had agreed to undertake a
promise directly for the benefit of the
broker. Therefore, by law, the broker
was a third-party beneficiary of that sec-
tion of the lease which obligated the
owner to pay a commission.

This case is very significant to real es-
tate brokers in Michigan. Where the
broker has no listing or other agreement

for payment of a
commission, the
broker may be a

third-party  benefici-
ary if a direct obliga-
tion to pay a com-
mission is specified
by the parties in their
transaction agreement. For their protec-
tion, brokers should look to have the
obligation of their client to pay their com-
mission clearly stated in the purchase
agreement, lease, option or other sub-
stantive agreement between the transac-
tion parties. And now, after Real Estate
One v. Heller, we know that brokers may
be entitled to enforce such promises as
third-party beneficiaries.

Thanks to James M. Reid IV, Esq., for
his contributions to this article.

MADDIN HAUSER PRESENTS:

OUR 15TH ANNUAL TAX SYMPOSIUM ON
SATURDAY, OCTOBER 21, 2006

Sheraton Detroit Novi Hotel
21111 Haggerty Road, Novi, Michigan 48375
For more information or to attend this event,
please contact Sandy Wolfe 248-354-4030 (ext. 159)
at your earliest opportunity

Topics will include:
STRUCTURING YOUR ESTATE IN THE WAKE OF BANKRUPTCY REFORM
AVOIDING “DEALER” STATUS TO OBTAIN CAPITAL GAINS
CREATIVE IDEAS WITH PROBLEM PROPERTIES
THE FUTURE LOOK OF RETIREMENT PLANS
THE BOOMER’S DILEMMA: SOCIAL SECURITY AT 62, 66 OR 70
EQUITY-BASED COMPENSATION ALTERNATIVES FOR CLOSELY-HELD BUSINESSES
WITH THIS PRE-NUP, I THEE WED

I LOVE INSURANCE TRUSTS - THE USE OF IRREVOCABLE LIFE INSURANCE TRUSTS

ESTATE PLANNING FOR BLENDED AND NON-TRADITIONAL FAMILIES




