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AMENDMENT TO MICHIGAN OLD LAW IS STILL GOOD LAW:
CONSTRUCTION LIEN ACT MICHIGAN CASE ALLOWS ORAL
GRANTS REPRIEVE IN EXTENSION OF BROKER’S
PROCESSING COMMERCIAL LISTING AGREEMENT

CONSTRUCTION LOAN DRAWS
BY:DANIELLE M. SPEHAR

Effective June 28, 2007, Public Act No. 28 | Attention Michigan real estate brokers!
of 2007 (the “Amendment”) amended sec- | Is the term of your listing agreement
tions 110 and 115 of the Michigan Con- | about to expire? While a contract to pay
struction Lien Act (the “Act”). This Amend- | a commission upon the sale of an inter-
ment codified what many people contem- | estin real estate must be in writing (MCL
plated was the original intent of the Legisla- | 8566.132(1)(e)), nearly four decades
ture in enacting Public Acts No. 497 and | ago, the Michigan Court of Appeals pre-
572 (the most recent prior amendments to | served a broker's commission by holding
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the Act). that the time for performance under the
listing agreement may be orally waived

Prior to the or extended. This may remain true to-

Amendment, day.

§110(6) of

the Act re- In Gardnerv.  “The Michigan

quired  the Batsakes, Court of Appeals

owner, upon the  broker

receipt of a and  seller has h_eld that

sworn state- entered into the time for

ment, to give a  lisng  performance

nothe of its agreemgnp under a Iisting
receipt  to The listing
each  sub- agreement  agreement may be

contractor, provided that  orally waived or
supplier, and laborer who provided a notice | the  broker extended.”

of furnishing (or if a notice of furnishing was | had a month

excused, to each such person named in | to locate a

the sworn statement) regardless of the type | purchaser. The listing agreement further
of project (i.e. commercial or residential). provided that in the event a purchaser
was found, the broker would be paid a
Title companies processing draw requests | commission of ten percent of the sale
required commercial borrowers to provide a | price.

sworn statement that was completed,
signed, dated and notarized for each such | Five days before the listing agreement
request. In order to evidence the owner's | expired, the seller received notice that
compliance with the notice required by the | the broker found a purchaser and invited
Act, title companies began to require that | the broker and purchaser to discuss the
sworn statements also include the address | offer on a date after which the listing
and telephone number of every subcon- | agreement expired. Even though the
tractor listed on the sworn statement. This | broker produced a purchaser, the seller
was a very cumbersome task for an owner | refused to pay the broker a commission
of a commercial project that may have any | since the broker did not perform within
number of subcontractors working on it. the time-frame provided in the listing
agreement. The broker filed a lawsuit
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CLOSING DATE ALERT !
(WHAT A DIFFERENCE

A MONTH CAN MAKE)

By MICHAEL K. HAUSER, EsQ., CPA

COMMERCIAL PROPERTY OWNERS BEWARE A
MUNICIPALITY’S AD VALOREM TAX FORECLOSURE MAY
AFFECT YOUR CREDIT SCORE.

BY:

COURTNEY D. ROSCHEK

If you are involved in a real estate pur-
chase or sale that could potentially close in
either 2007 or 2008, be advised that the
State of Michigan tax ramifications for you
could be substantially different between the
two years.
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replacing the Single Business Tax. In gen-
eral, sellers will fare much better by closing
in 2007 instead of 2008 (although gain on
the sale will need to be reported a year
earlier). The reason is that, starting in
2008, there is a new 4.95% tax on busi-
ness income, and also a modified gross
receipts tax. For many real estate sellers,
the new tax will be much higher than the
current Single Business Tax. Each situation
is different, however, and actual results will
depend on various factors, including
whether the seller qualifies for the small
business credit, and whether or not the
seller previously took a “capital acquisition
deduction” or “investment tax credit.”

Conversely, for real estate purchasers,
there is at least one clear benefit of closing
in 2008, rather than 2007, if the real estate
includes depreciable property and is not
just raw land. Either way, the purchaser will
get an investment tax credit for making the
purchase, but any unused credits which
begin in 2007 will expire in 2009, while any
unused credits which begin in 2008 will
continue indefinitely  until  exhausted
(frequently, investment tax credits are not
fully used up by real estate owners within
two years). In addition, the amount of the
credit will be larger for many real estate
owners if the property is acquired in 2008.

In an economy that is less than booming,
commercial property owners may be in-
clined to discard properties that are cutting
into their bottom line by letting the munici-
pality foreclose as a result of unpaid taxes.
However, consider yourself warned, for as
the American jurist Oliver Wendell Holmes
once wrote “[a]ll proceedings, like all rights,
are really against persons.” Plainly stated,
when a municipality liens or forecloses on
property in your name, it may show up on
your credit report.
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There your credit report.
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four sections to a credit report where CRAs
(credit reporting agencies) regurgitate un-
verified information: credit history, inquir-
ies, identifying information and public re-
cords. This last section, public records, can
cause the most long term damage to your
credit report .

While sophisticated commercial property
owners know that ad valorem taxes are
levied upon the property, when unpaid
taxes result in a lien or foreclosure it at-
taches to the person. Why? The public
records section of your credit report in-
cludes all publicly available information
affecting your credit report. At a price,
CRAs conduct unscheduled tri-yearly re-
views of all public information sources (the
register of deeds and county, state and

federal courts). All publicly filed legal adju-
dications including, but not limited to, bank- [

ruptcies, tax liens, civil judgments, foreclo-

sures, and garnishments, filed in the prop-
erty owners individual name, fall subject to
a CRA's report.

While all negative information is detrimen-
tal to your credit rating, tax liens and fore-
closures are regularly listed as two of the
six worst things for your credit report. This
is not only because lenders frown upon this
data, but also, because these types of data
remain on your report the longest. Accord-
ing to the Fair Credit Reporting Act (the
“FCRA"), 15 U.S.C. § 1681c, tax liens and
foreclosures will remain on your credit re-
port for 7 years. Worse, the FCRA puts no
time limit on any reported item that in-
volves more than $150,000.00.

So what does this mean to the commercial
property holder? We recognize that in
Michigan’s tight economy it may be finan-
cially difficult to sell or even maintain com-
mercial property. However, while it may
seem easier or even cost beneficial, to let
commercial property go into foreclosure for
failure to pay ad valorem taxes, remember
the long term effects on your credit rating.

We recommend that you examine your
property portfolio to see whether any of
your properties are owned in your individ-
ual name. If so, this is yet another reason
to transfer the property into a limited liabil-
ity entity to avoid these negative credit
implications.




Maddin Hauser Wartell Roth & Heller PC Because of the Amendment to the Act,
Sttt S S S S 8110(6) is now limited to residential pro-
jects. The Act, as amended, now provides
“[o]n receipt of a sworn statement regard-
ing an improvement to a residential struc-
ture,” the above notice requirement ap-
plies. The Act defines a residential struc-
ture as “an individual residential condomin-
ium unit or a residential building containing
not more than 2 residential units, the land
on which it is or will be located, and all
appurtenances, in which the owner or les-
see contracting for the improvement is
residing or will reside upon completion of
the improvement.”
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Likewise, the Amendment also limited
8115(7) of the Act to residential projects.
Prior to the Amendment, 8§115(7) prohib-
ited the owner from relying on a lien waiver
provided by a person other than the lien
claimant named in the waiver if the lien
claimant filed a notice of furnishing (or was
excused from doing so), unless the owner
first verified with the lien claimant that the
waiver was authentic, regardless of the
type of project. Imagine the effort ex-
pended by an owner in personally contact-
ing every lien claimant on a commercial
project. In response to this requirement of

against seller demanding payment.

The Michigan Court of Appeals held that
the seller's invitation to meet the purchaser
orally waived and/or extended the time of
performance under the listing agreement.
Accordingly, the Court found that the bro-
ker was entitled to receive a commission
despite the fact that the meeting between
the parties took place after the expiration
date provided in the listing agreement had
passed.

This is a notable case for real estate bro-
kers in Michigan. Where brokers are un-
able to perform during the period provided
in their listing agreement, the time of per-
formance may be orally extended or

the Act, title companies processing draw
requests modified the form of waivers of
lien to include a paragraph referring to
verification of authenticity by the owner.

As a result of the Amendment, owners of
commercial projects have been relieved of
the obligation to satisfy these cumbersome
requirements that many suspected all
along were never intended to apply to
commercial projects. This should eliminate
much of the hand wringing that has been
experienced by commercial project owners
over the last several months.

waived by
the seller.
Because
every  cir-
cumstance
is different,
to avoid a
dispute and
possible
litigation, it
is still best
practice to
memorial-
ize exten-
sions  to
listing agreements in writing. But, Gardner
v. Batsakes illustrates that in some cases,
old law is still good law.




